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This Covenant and Agreement To Restrict Use of Certain Property ("Covenant")
is made as of the first day oflune, 1995 byTBG, Inc., ("Covenantor"), which is the owner of

certain real property situated in the City of Cioverdale, County of Sonoma, State of Californilg
more Ellly described in Paragraph 1.7 of this Covenant (the "Property") for the benefit of the
California Department of Toxics Substances Control, as defined in Paragraph 1.1, ("DTSC"), with
reference to the following facts:

RECITALS

A. The Property is a portion of the site of a casting plant which has been in operation from
!.965to the present on which industrial waste was disposed.

B. The Propervy has been the subjec_ of investigation by the Covenantor, in response to
reques'_s of the United States Environmental Pro_ection Agency ("EPA"), DTSC, and the
Regional Water Quality Control Board (the "Regional Board") to determine the nature and extent
of hazardous substances iocated on the Property and whether the hazardous substances ident,'_ed

present any sim_ficant existing or potemiai hazard to present or _mre public heakh or safety.
Polychlorinated biphewls ("PCBs") have been known to be present in soils on the property.
Certain volatile organic compounds ("VOCs") have been known to be present in soil and

groundwater on certain adjacent parcels east of _he Property.

C. Covenantor has compie_ed the investigation and has undertaken certain corrective
measure_ to the satisfaction ofEPA, EPA has since de_ermined, bmsed on information _vailabie to

EPA, that the Property does not present any sim',.ificant existing or potential hazard to present or
future public health or safety provided that certain precautions as set forth herein are taken in
connection with any excavation.
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ARTICLE I

DEFINITIONS

[,I DTSC "DTSC" shallmeantheCaliforniaDepanmen_ofToxicSubstm_cesCon_ro[and

shall include its successor agencies, ifany,

1.2 LMPROVEMENTS "Improvements" shall mean all buildings, roads, driveways,
regarding, landscaping, and paved parking areas, constructed or placed upon any portion of the
Property but shall not include any building interior improvements.

1.3 0CCUP._NT "Occupant" shall mean any holder of a leasehold interest in all or any
portion of land comprising the Property, which entities the interest holder to the. exclusive righ_to
occupy all or any portion of the Property. "Occupant" shall not include a bolder ofa securi_'
interestintheProperty. _.

[.4 OWNER "Owner" shall mean the Covenantor or ks successors in interest, including heirs,
and assigns, who hold fee title to all or any portion of the Property.

1.5 EXCAVATION "Excavation" shall mean the excavation of more than 1 cubic yard of
earth from a depth greater than 15' below ground surface on the Property, except that softborings
performed for purposes ofcollecting soil data and geophysical information shall notbe deemed m
constitute "Excavation" so long as regardless of the total number of borings, only one boring is
made per Restricted Area, and the volume of soil producecl by any one such boring in a Restricted
Area does not exceed one cubic yard of earth from a depth greater that 15' below ground surface.

t.6 EXCESS MATERIAL "Excess Material" shall mean any soil and/or bedrock excavated in
the course of an Excavation which cannot be used as fill or berm material on the Property.

1.7 PROPERTY The Property consists of theland designated as Assessor's Parcel No. 45 in
the Assessor's Map Book No. 117, Page 40, Ned in the once of the County Recorder of _he
County of Sonoma, State of Califomia, but shall not include any buildings now existing on or to
be constm_ad on the land.
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1.8 RESTRICTED AREAS "Restricted Areas" shall mean the areas of Parcel No. 45
identified by the following survey coordinates:

California Grid Coordinates
GRID NIJIVIBER NORTIIING EASTING

52358 1711697 408111
59770 1711832 407998
59835 17I1824 408007
59900 1717816 408016
72379 171t806 408008
73028 171I713 408092
77317 1711687 408103 "
81674 1711681. 408147
84987 17l1771 408010
85053 I711772 408027
85054 1.71.1781 408036

As so clef'reed, Restricted areas are subject to this Covenant and A_o-reementto Restrict Use of

Certain Property, to be recorded in _e Official Records of the Cot'_nty of Sonoma, State ofCalifornia.

I .
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ARTICLE II

EFFECT OF COVENANT

2.1 Restrictions to Run with the Land. This Covenant sets forth, for the mutual benefit of
the ProperTy, the Owaers and Occupants thereof, the People of the State of California, and
DTSC, protective provisions, covenants_ restrictions, and conditions (collectively referred to as
the"Ras%-ic/ons"),uponsadsubjecttowhichtheRestrictedAreasandeveryportionthereof

shallbe{reproved,held,used,occupied,leased_sold,hypothecated,encumbered,sad/or
conveyed. Each sad all of the Restrictions shall run with the land, shall inure to the benefit
of,andpasswiththeProperty,sad shallapplytoandbindtherespectivesuccessorsin
interestthereof. Each and allof the Reslrictionsare imposed.upon the RestrictedAre_ as
mun.mlequitableservitudesinfavorofthePropertyandeveryportionthereof,Each andall
oftheRestrictionsareimposedpursuanttoCaliforniaHealthandSafetyCode § 25222.1and

shallbe recorded by Covensator pursuantto CaliforniaHealth and Safety Code § 25230(a)(I).

Each and eli of the Restrictions shall run with the [and pursuan[ to §§ 25222.t and
25230(a)(1). Each and all of the Restrictions are enforceable by DTSC.

2.2 Concurrence of Owners Presumed. All Owners sad Occupants of all or any portion of
the Property shall be deemed by their purchase, lease, or possession of such Property, to have
knowledge of, and be in accord wi_h, the foregoing and to agree for and among themseWes,
their heirs_ successors, and assignees, sad the agerks and employees, of such Owners,
Occupants, heh:s, successors, and assignees, that the Restrictions as herein set forth must be
adhered tofor the benefit of future Owners sad Occupants and that theiz" interest in the
Property shall be subject to the Restrictions contained herein.

2.3 Incomoration Into Deeds and Leases. The Restrictious contained herein, including, but
not limited Io, the provisions regarding DTSC's authority to enforce the Covenant, shall be
incorporated by reference in each and every deed and lease of all or any portion of the
Property.
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ARTICLE III
I

DEVELOPMENT, USE AND CONVEYANCE OF THE PROPERTY

3.1 Restrictions on Use. Covenantor promises to restrict the use of the Property as follows:

3.I.1 The Owner or Occupant shall not conduct any Excavation La the Restricted Areas
except under the conditions set forth in paragaph 3.1.2

3.1.2 In the even_ any Excavation is proposed to occur in any one or more of the Restricted
Areas, or anyportion thereof, the Owner or Occupant of said Property shalh

A. Notify DTSC of such proposed Excavation thirty (30) days prior to the
commencement of such Excavation;

B. Direct any contractor or subcontractor engaged in such Excavation activities
to comply with applicable requirements of OSHA, CalIOSHA, this Covenant,
the Bay Area Air Quality, Management District and the State Water Resources
Control Board, including developing a Health and Safety Plan that assumes the
existence of PCBs at levels greater than 10 ppm in the Restricted Areas.

C. Utilize appropriate procedures to control dust during anyperiod of such
Excavationin the RestrictedAreas; ,.

D. Determine, by appropria> testing as approved by DTSC, whether any soil
and/or bedrock encountered in the Excavation contains PCBs at concentrations

above 10 ppm or VOCs at concentrations greater than 5 ppm TCE, 8 ppm 1,2
DCE, 0.53 ppm Benzene, or 0.03 ppm Vinyl Chloride;

E. rf, at the time of the proposed Excavation, the Property is zoned for
corrtmercial, industrial or agricultural use, fully comply with clean-up levels
and requiremenu, as determined and approved by DTSC, that correspond to the
existing and potential uses of the Propertythat are consis_em with zoning
classifications for the Property.

F. If, at the time of the proposed Excavation, the Property is zoned for
residential use, then, for soils and/or bedrock,containing concentrations of PCBs
above 10 ppm, or VOCs at concentrations greater than 5 ppm TCE, 8 ppm 1,2
DCE, 0.53 ppm Benzene, or 0.03 ppm Vinyl Chloride, fully comply with the
following:

I. Excavate and remove from the Property soils and/or bedrock
containing PCBs at concentrations greater than I0 ppm or VOCs at



concentrationsgreaterthan5 ppm TCE, 8 ppm 1,2DCE, 0.53ppm
Benzene,.or0.03ppm VinylChlorideata depthbelow I5'toa depth

that would (i) permit 3 feet of clean soil or (ii) permit installation of a
six inch layer of concrete, above any soil and/or bedrock containing
such concentration levels throughout the entire Restricted Area involved

in such excavation. (For example, if the depth desired for Excavation is
20', and PCB concentrations above 10 pp/'n are detected at 20 feet, then
the excavation shall be completed at 23' and shall be filled with clean
soil, or the excavation shall be completed at a depth beneath 20'
sufficient to allow for the instaUation of a 6 inch concrete floor above

the exposed PCB concentrations exceeding ?t0ppm.)

2. Dispose of excavated soiIs and/or bedrock witth.PCB or VOC

concentrations greater than the respective concentratinns specified in
subparagraph F.1 hereof., in an appropriate off-sire facility in compliance
with Section 121(d)(3) of CERCLA; and with Title 22, California Code
of Regulations, Section 66260 et sepq.

3. Consolidate those soils and/or bedrock which have not been

disposed of off-site and which contain PCBs at concentrations equni to
or less than 10 ppm but more than i ppm, in the Excavation area on the.
Property; and

4. Dispose of contaminated equipment and material which does not
meet the cleanup levels set forth in 40 C.F.R. § 761..125, in an
appropriate off-site facility in compliance with Section 121(d)(3) of
CERCLA; and 22 Cal. Code Reg. § 66260 et sea.

5. Perform Verification sampling to ensure that the requirements
specified in subparagraph F.I. above have been met.

3.1.3 During the course of, and m connection with, any Excavation in a Restricted Area on
the Property, the Department shall have access m the Property for inspection, surveillance and
monitoring of the Excavation, as deemed necessary by the Department in order to protect the
public health and safety.

3.2 CONVEYANCE OF THE PROPERTY Within 30 days after the closing of any sale,
lease, or other conveyance of all or any portion of the Property, the former Owner (in the
case of a sale) or Occupant (in the case of a [ease) and the then current Owner or Occupant of
the Property, or part thereof, conveyed shall provide written notice to DTSC of the name and

address of all the then .Owners and/or Occupants of the Property, or part thereof, conveyed.
DTSC shall not, by reason of the Covenant, have authority to approve, disapprove, or
otherwise affect any sale, [ease, or other conveyance of the Property except as otherwise
provided by law or as expressly provided by this Covenant.
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3.3 ENFDRCE_[ENT
t

3.3.l FailureofanyOwner orOocupanttocomplywithany oftherequirementssetforthin

P_ragraph3.1above,shallbegroundsforDT$C,.by reasonoftheCovenant,torequirethe
Owner orOccupanttodiscontinueanyuseof[heProperlyinviolationofP_agraph3.1

above. Failure to observe the Restrictions set forth in Paragraph 3.l shall be grounds for
DTSC to pursue any remedy provided by law to enforce [he provisions of Para_aph 3,1.
Any costs reasonably and necessarily incurred by DTSC to enforce the provisio_ of
Paragraph 3. t shall be reooverable from the Owner or the Occupant of the Property
determlrted in the final dispositioix of the enforcement action to have falied to observe the

•Restrictions.

3.3.3 Covenantor shall have no obligation to enforce or to police the observance of the
Restrictions se_ forrkl herein by any subsequent Owner of all or any part of [he Property. or by
any Occupant of all or any pm of the Propert2/owned by a person other than Covenantor.
This Covenant shall not create any private right of action against Covenantor or any other
Owner or Occupant of [he Property or any portion [hereof.

3.3.4 Notice of Default. The Department shall give the Owner and Occupant .(if any) notice
of any breach of this Covenant and Agreement and a reasonable oppommky to cure such
breach prior to the Depaxtauent's exercise of any of its enforcement remedies.
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ARTICLE IV

VARIANCE TEI_'vffNATION AND AI_iEN'Dh_ENT

4.1 Variance Any Owner, or with the Owner's written consent, which shall not be
unreasonablywithheld,anyOccupant,ofthePropertyoranyportionthereof,may applyto
DTSC for a writtenvariance from the provisionsof thisCovenant. Such applicationshallbe
made in accordance with Section25233 of the CaliforniaHealth and Safe_y Code.

4.2 Termination Any Owner, or with the Owner's wrkten consent, which shall not be
unreasonably withheld, any Occupant, of the Property or any portion thereof, may apply to
DTSC for a terminationof the Covenant as itappliesto allor any portion of the Property

owned oroccupiedbytheapplicanLSuchapplicationshallbe made inaccordancewith
Section25234 oftheCaliforniaHealthandSateD,Code.

4.3 Amendment ThisCovenantmay he amendedfromdin=totimeina writingsL_nedby

theSile_k4JdgadonBranchChief,DTSC, orhisorherdesignee,and allofthethenOwnersof
theProperty,oranyport/omthereof,whichremainssubjecttotheCovenant.Any such
amendmentshallbe effective onlyupon the date anysuchamendment is filedforrecordingin
the official records of the County of So_.oma, State of California.

4.4 Term Unlessothervdseterm/hatedinaccordancewithPmcagraph4.2above,by lawor
otherwise,thisCovenantshallcondhueineffectinperper/_y.
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ARTICLE V

MISCELLANEOUS

5.1 No Dedica.n.'on Intended Nothing set forth herein shall be construed to be a gift or

dedication, or offer of a gift or dedication, of the.Proper_-y or any portion thereof to the
general public or for any purposes whatsoever.

5,2 Notices Whenever any person shall desire to give or serve any notice, demand, or other
communication with respect to this CovenanL each such nodce, demand, or other
communication shall be in writing and shali be deemed effective (i) when delivered, if
personally delivered to the person being served or to an officer of a corporate parry being
served or official of a government agency being served, or (ii) three (3) business days after
deposk in the mail if marled by United States mail, postage paid certified, renu-'n receipt
requested. Any parry, or subsequent Owner or Occupant of all or any part of the Property,
may provide or change its address by notice to the other party in the manner set forth above
ha this paragaph. The following addresses shall be effective as of the effective date of this
Covenant.

Covenantor: TBG, Inc..
565 Fifth Avenue
New York, New York 10017 . .

Arm: General Counsel

EPA: U.S. Environmental Pratection Agency, Region IX
75 Hawthorne St.
San Francisco, CA 94105

Arm: Office of Regionai Counsel, Hazardous Waste Branch (RC-3)

DTSC: Department of Toxic Substances Control
Region 2
700 Heinz Avenue, Suite 200
Berkeley, California 94710

Atml Chief, Site Mitigation Branch
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I 5.3 Partial Invalidity .If any portion of the Covenant is determined to be invalid for any

reason, the remaining portion shall remain in full force and effect as if such portion had not
• :been included herein.

5.4 Article Headin_,s Headings at the beginning of each article of this Covenant are soMy
for the convenience of the parties and are not a part of the Covenant.

5.5 Recordation This instrument shall be executed by all Owners of the Property and by the
Site Mitigation Branch Chief, California DTSC. This instrument shall be filed by the
Covenantor for recording in the Official Records of the County of Sonoma, State of
California within l0 days agcer the date Covenantor receives the instrument executed by
DTSC. Covenantor shall provide DTSC a copy of the Covenant marked as received for
recording by the County of Sonoma. Upon receipt of the Covenant marked as recorded,
Covenanror shall provide a copy of such document to DTSC.

5.6 Effective Date This Covenant shall be executed by Covenantor and provided to DTSC
for simaamxe, and the Covenant shall then be effective upon execution by DTSC. DTSC shalI
provide the fiflly executed Covenant to Covenantor for recording pu_'uant to paragaph 2. I
hereof.

LN WITNESS WI-IEREOF, the parties execute this Covenant as of the date set forth below.

¢xa a-j.Cu.or• ' - 7//

/Its:. Vice PresTand General Co}_nset

DEPARTMENT OF TOXIC SUBSTANCES CONTROL

Date: =y: reBarbara Cook

Chief, Site Mitigation Branch, Region 2
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STA oFckLmoama )

• COUNTY OFAlame/z )).

On___" U.-hC_ 20 , 1995, before me, the undersigned, a Notary Public in

and for said at,ate,personally appeared Barbara Cook, personally known to me or proved to

me on the basis of satisfactory evidence to be the person whose name is subscribed to the

within insmmaent and acknowledged to me that she executed the same in her authorized

capacity, and that by her si_ature on the instbJ-mentthe Department of Toxic Substances

Control executed the instrument.

WITNESS my haad and official seal:



Lo_ "t., ° _ "

STATEOF .NewY_'k )
)

COUNTY OF _ewYork )

On May 25, , 1995, before me, the undersigned, a Notary Public m

and for said state, personally appeared.Richard I. Cutler, personally known to me or proved to

me on the basis of satisfactory evidence to be the persot_ whose name i_ subscribed to the

within i.nsW_ment and acknowledged to me that he executed the sam6 in his authorized

capacity, and that by his signature on the instrument TBG, the:i, executed the instrument.

.

WITNESS my hand and 6f_cial seal.

/@Si_;namre . (Seal)

¢

• , 2

• i


